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Endangered Species Act (ESA): The Exemption Process
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Endangered Species Act (ESA): The Exemption Process

Introduction

The Endangered Species Act (ESA) provides for th
endangered or thrlddtsdiadg witlpeciteisnatisad.t s in 1i
could affeandthntpemelkiiensgs dedi ntelde in the ESA) of
listed’Fepdecnds agencies are also required to use
purposes3Unfdetrhe earctta.i n circumst ane eesx, e nfpetdeedr aflr oang
the act. The exemption process*®and its history a
Federal agencies are required to consult with ei
National Marine Fisheri &er $¢ dwis cdee t(eNMFiSn)e (wthoegtehteh
agency project might jeopardize the continued ex
modi fy 'mrspdcaciaBlsihsa bpirtoacte. cso nissu |l K Aidwmoomsnsul tation
concludes with tihes aubppg ogpii ma loen S eBri VOipc)e as t o t he
project poses. If a propopardysbpiepeapeddiatong s
any reasonable and prudent alternatives (RPAs) t
To eexcaursy incidental taking oifndidertdalspteake sst a:
t hat irralswdeashl e and( PPMdent o maiasiumiese t he effect
When a federal action cannot baen dc otnhdeu cfteedde rwailt haogu
believes that the RPAs would thwart the project,
where the project would occur, or the licensees
exemption. Very raayr efliyn,d tthhea tS ¢jrevwipcaer(dsy) wmw ul d occt
RPA that would avoid jeopardy. The exemption pro

The exemption process offers the opportunity to
in t hfe flaicsttoros used in evaluwuating federal action
factors to overri do wjeompaxempttioon hies shberciae®sfeder
license, or actiong keyhedrs t hamftofdeenc.aadlessp ma inecset htal
ESA was enacted, there have been only =amlyx instan

t wo in whichAppe ngipxp gin dA e aéBn da ilp® e n dpirxo vD d e

discussions and histories of the six attempts to
future applications for exemptions, the historic
maprove useful, because this process 1is used so
California water projectandt2h0a0rOes weor es eperko paons aclxse 1
from t HAep pNAhirovE des a discussion and history of

! Endangered Speciést (ESA) of Decembe®8, 1973P.L. 93205 87 Sta. 884, codified at 16 U.S.C1831et seq
This report assumes a basic knowledge ofttheAn overview of the ESA and its major provisions may be faand
CRS Report RL31654he Endangered Species Act: A Pripfar M. Lynne Corn and Alexandra M. Wyatt

2 For definitions of termscfitical habitat, taking, speciesetc.), see 16 U.S.C. §1532.
816 U.S.C81536(a)(1).

4The exemption process applies only to federal actions. Specifieféderal parties may also apply for an exemption.
S e dpplicant Qualificationd rfliscussion.

516 U.S.C. 8536(a)(2)In general, FWS is responsible for terrestrial and freshwater species, while NMFS is
responsible for marine species.

6 For more information, see oof-print CRS Report R4187®&iological Opinions for th&acramenteSan Joaquin
Delta: A Case Law Summargvailableto congressional clientgpon request from the author.
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Endangered Species Act (ESA): The Exemption Process

Tellico Dam and the Creation of the

E x

The controversy over Tellicotdgen fiatsTE&omgsteisoen i n
of the exemption process. As originally enacted
detrimental to listed species with very few exce
i mpoundment of wat ertebde hTienldl itchoe Dnaenm rilny Teeonmpelses e e
eradicate the only known population of the sna

il
Supreme Court ¢odmcilnu deaflhh gtuhnegteES Aemandated that th

dam not 'Bdecahessée Vall ey  AuthkorCiotuy t( FVYA) ew. Hi |
One would be hard pressed to find a statutory provision whose terms were any plainer than
those in § 7 of the [ESA]. I'ts very words affirm
insure that actims authorized funded or carried outby them do nofeopardizethe
continued existence” of an endangered species or

of habitat of such species” T h i sge ddmits gf mmexception....

Concededly, this viewof the Act will produce results requiring the sacrifice of the
anticipated benefits of the project and of many millions of dollars in public funds. But
examination of the language, history, and structure of the legislation under review here
indicates beyath doubt that Congress intended endangered species to be afforded the

highest of prioritie$.
After this Supreme CoufSStcd/¢ owifs itchre, EQoAn groe sisn cd maln
by which economic impacts couldmpteedvefi ghmdt had g
restrictions tha%Thet Iperrowiesses wahwelfd gaipepeltye.d is s ho-
The Tellico Domiddmtstowdrsdy aalcommon theme in ES/
protection of threatened and e nda hngeecerde df osrp eac i e s
particular dwindling habitat andthe ssamesources o0
dwindliungesesdhe parties to the debate have ofte
allocation of those resources,i nfrlemtaldkepddicoi Ri ve
grassl|lwatdesr, aloSaomr alkrnamciisnco Bay. Thesdopbotte cdviom
typically signals an intensification of an under
In broad outline, Congress created a committee o0
judgment on federal projedtns phrytlkaltamegi dg sttheed 159
the national interest in proceeding with an 1mpo
who could apply for exemptions, and reghered tha
costs oft hma tdsrgaejtfafaetg t s. Because projects are exerl
ESA still requires that species affected by the
remaining habitat. While there havearbse,ent hae few a
basic structure formed after Tellico Dam remains

7 Tennessee Vallefuth. v. Hill, 437 U.S. 153, 174 (1978)

8 Ibid. (quoting 16 US.C. §1536 (1976 ed@mphasis added)for a chronology fthe Tellico Dam controversy, see
Appendix A.

9 Endangered Species Act Amendments of 1%7B.(95632).

Congressional Research Service R40787 - VERSION 15 - UPDATED 2



Endangered Species Act (ESA): The Exemption Process

Figure 1. Steps in Obtaining an Exemption Under the Endangered Species Act

Agen proposes action, which
may affect listed species or CH.

yes

v
no yes

v

{next page) *See notes.
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Endangered Species Act (ESA): The Exemption Process

(continued)
(7%
Secretary holds formal hearing
& prepares a report for ESC
within 140 days. Report to
include 4 specific items.
@ ¢ 4
18* 19
Within 30 days, ESC votes, based 1o | Deny
on 4 specific conditions. Do > | exemption,
at least 5 members vote in favor? stop action.
¢ yes
[ 20
ESC must establish mitigation
measures, to be funded by applicant
l&concurrently wﬁhi)rcuect )
21
ESC issues order granting exemption
& specifying mitigation. 23
- 4 After 1 year, applicant
¢ submits 1st report on
mitigation compliance,
22 and reports annually
Agency begins action. > | until mitigation is
| complete.
*See notes.

Source: Congressional Research Servi€Rg. See text forfurther discussion of steps.

Notes: CH = Critical Habitat; ESC = Endangered Species Committee; FWS = Fish and Wildlife Service; NMFS =
National Marine Fisheries Servi€ollectively, FWS and NMFS = the Services.

Step 4 During the course of consultatiothe action agency and the Services may develop reasonable and

prudent alternatives (RPAS) to the original action. These RPAs might include modifying the season, size, or
extent of the project, or altering some other feature in a manner that will allowghgject to proceed and

avoid jeopardy or adverse modification of the critical habitat. If the agency is willing or able to make the
modification(s) and agencies usually ar¢he project proceeds as modified. Almost all projects subject to
consultation end &Step 6 and proceed with the action, as modified by any RPAs, if necessary.

Step7. Only six projects have ever resulted in an exemption application.Appendixes A -D.)

Step 91f the applicant is attempting to obtain a permit or license, the applioast await final agency action

(denial of the permit or license) before applying for an exemption. The Pittston case raised the issue of whether
a judicial appeal and an exemption could be pursued simultaneously, and Congress clardigaththls

process (16 U.S.C1836(g)(2)(A); seédppendix D .) There are three categories of eligible applicants: a federal
agency, a governor, or a permit ordinse applicant.

Step 10This issue could be important in some specific cases, such as certain kinds of harm to migratory birds,

because nearly all migratory birds are protected under the Migratory Bird Treaty Act and thélex&o0 and
U.S-Canada Migrary Bird Treaties. Note that in theory the Secretary of State may issue a determination after

the DOl Secretarybd6s determination (Step 12), but before

17).

Step 11A state nominates representatvesn d t he Presi dent selects one from

regulations, if multiple states are involved, each state gets an appropriate fraction of a vote.

Step 13This option has never been exercised in controversies affecting Defense Depaduoisities.
Technically, for the option to be exercised, the ESC would have to be convened and receive the report
described below (Step 17). The ESC would have a formal vote, even though the outcome would not be
discretionary: the ESC is directed to appeothe exemption if the Defense Secretary makes the finding.

Step 17The act specifiesthatth@e cr et ar yd s r e p four tssues. a any alternateves totthe e s e
project that would still protect the species and its habitat, and the benefithedd alternatives and the

Congressional Research Service R40787 - VERSION 15 - UPDATED 4

t

he



Endangered Species Act (ESA): The Exemption Process

proposed action; (b) evidence on the national or regional significance of the project and the public interest

aspects of the agencyds action; (c) any mitigation or en
whether theagency and the applicant have avoided irretrievable commitment of resources that would foreclose

on any of the alternatives to the project.

Step 18 The ESC is to make its determination based on these four issues: (a) Is there a reasonable and prudent
alternative to the project that would be consistent with conserving the species? (b) Do the benefits of the agency
action clearly outweigh the benefits of the alternatives, and is the proposal in the public interest? (c) Is the
agency action regionally or namally significant? (d) Have the agency and the applicant avoided irretrievable
commitments of resources that would foreclose on alternatives consistent with conserving the species?

Step 20 These mitigation measures must be necessary and appropriatapplieant must pay for these

mitigation measures, but may contract with a federal agency to carry them out on its behalf. Because the law
makes no distinction among types of applicants, this provision would apply whether the applicant was a federal
agencya governor, or a permit or license applicant.

Membership of the Committee

i
The Endan d Speloiceevs evo mmiptptl d ¢« at E @) for e xe mj
0
f

er e

responsib%e for the wultimat ef idnedciinsgi.o nT.h el tE Snffa yi sc o

compads of t he oll owing members:

e the Secretary of the Interior (who serves as
e the Secretary of Agriculture,

e the Secretary of the Ar my,

e the Chairman of the Council of Economic Advi s
e the Administrator of the Environmental Protec
e the Administrator of the National Oceanic anc
e one individual fYOImf emwlht iaflfe cttealt st adree i nvo
state has an appr¥priate fraction of a vote.

Applicant Qualifications

Application for an eex e nepntbiliodni eiss: 1tihmei tfeedd etroa It hargeee
act,iotonhe governor of the state in which the acti
(i fredya)t eagdmec t'hEahtet ipoenti h or | i ciesn sce faippd d ciamtt he
as a person whose application to a federal agenc
primarily becausenod ft hhSecap7(baini, b iwhiioecnls rienquir e s

federal ageoendyjzopianondy vy destruction Hr adverse
Theest rsiocft itchne exemptythmatpthee esxempadi@r process

Sect’/iaoamnsultation has been completed,juand dhpt
interestekM gphrmraSyt.epsSa&e and 7.)

O®™any observers refer to the ESC as the “God Squad,” a ref
a species’ extinction. For e xampl Endangeredpedies Ack: Ladr, C. Baur and
Policy, and Perspectivé€hicago: American Bar Association Publishing, 2001), p. 6.

1116 U.S.C. 8536(e).

1250 C.F.R. 853.05(d).

1316 U.S.C. 8536(g)(1).

1416 U.S.C. §1532(12); 50 C.F.R4%D.01.

Congressional Research Service R40787 - VERSION 15 - UPDATED 5



Endangered Species Act (ESA): The Exemption Process

Contents of Application

An exemption application musdaddesazribedthet chbaatsw
federal agencyofdoandmarthee Sercrteh@arlyanmduwsiwmel, uds appr
statement explaining why the action cannot be al
of t he®(sStEatgulreeStep 9.) All applications must be
later than 90 days after compl et ingoptahred yc otnos ul t a
the species or destruction or adverse modificat:i
exemption applicant is the federal agency or sta
license 1if the exemptisen appdliicaant iAn a ppdn miatt i @
reasons the applicawnatr rcaonntseidd e risn calm deex ermepl teivoam t  d
biological assessment (BA) and Bi &pddiamnidodalkcrib
application requirements ar'%l heeo nSteacirmeetd riyn mahye dree
application within 10 days 1f these initial requ
application is completeg Oher8eerptany whetlapphbl
Federal aRédghsetefy the governor of each affected
so that state members c¢an bael sawpspto innotteidf yt ot hteh eS t FaS
Department ,i esw ftohratp oittesntrieavl conflicts with 1nte
begin
The Secretary determines whether the federal age
three criteria:

e consulted in good faith andmodnfoaabilgnand 1 e

or any RPAs;

e conducted any biological assessment required:;

e refrained from irreversibly or i1irretrievably

foreclose on the implementation of any reasort

jeopardy & oot hedweprsxd emodi filBation of i1its cri
The Secretary has 20 days from receipt of the <co
exemption applica9A dheansi anle tf otrh ef acirliitnegr itao. me et t
thel apption is dee m&Uimeaa nfiinnga It haage nicty haacst iroem,c he d
be challenged in federal court
The last criterion, whether there has been an ir
resources, har ken sprboacceks st.o Tthhee sctoantsuutlet aptrioohni bi t s
consultation from making such at keomemfiffenemtofof r e
foreclosing the formulation or 1implementation of

1516 U.S.C. 81536(f).

1650 C.F.R. §451.02(¢).

1750 C.F.R. 851.02(e) These requirements include, for example, contact information for the applicant, copies of BAs,
BiOps, descriptions of RPAs and any resources already committed by the action agency to the project, a adscription
the benefits of the proposed action and why the benefits outweigh the benefits of any RPAs, and more.

1816 U.S.C.815340)(3)(A).

1916 U.S.C. §1536(g)(3). The time period may be extended upon consent of the parties. The provision regarding
irretrievabke commitment of resources arose in light of the Tellico Dam controversy. As debate over the dam continued,
the Tennessee Valley Authority continued work around
future was being debated.

2016 U.S.C 81536(g)(3)(B).
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Endangered Species Act (ESA): The Exemption Process
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Committee Determination

The ESC is required to determine whether to
Secr’st a e(pSobréetgd,r eStep 18.) If the ESC decides

2116 U.S.C. §1536(d).

22|n the California case, Reclamation did move forward with certain activitielsiding increased pumping from the
Delta)under previous BiOps that did not find jeopardy from the OGA#| a judge ordered a had their activities
pending a new FWS BiOp. See aftprint R41876Biological Opinions for the Sacramer8an Joaquin Delta: A
Case Law Summaravailableto congressional clientgpon request from the author.

23H.Rept.97-835, p. 28.
2416 C.F.R. 852.0r.
2516 U.S.C. §536(g)(5).
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Endangered Species Act (ESA): The Exemption Process

conduct -faidnddiitnigo,n ailn cflaucdti n g ®*Tbes t ES € lbaal

may pres
subpoena powers for obtaining infofmation it dee
The ESC meetings, hearings, annmnd irceec oorfd st haer eh ecaprein

meetings 1is Fpeudbelriasl ’%Rde giins ttehre

The ES€rahalbhn exemption 1if mimesed hant the eviden

(i) there are no reasonable and prudent alternatives to the agency action;

(ii) the benefits of such action clearly outweigh the benefits of alternative courses of action
consistent witltonserving the species or its critical habitat, and such action is in the public
interest;

(i) the action is of regional or national significance; and

(iv) neither the Federal agency concerned nor the exemption applicant made any
irreversible or irretrigable commitment of resources prohibited in subsection (d) of this
sectior?® [See discussion above on commitments of resources.]
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mitigation and enhancement measures that
on dmel cee sasnadr y and appropriatef ttoheni apmiace

propagation, transplantatfThe endmhabon
{f what her federal agency, governor, or pe
ying out and payihgugbrthbheampltiganiomay
y out the mitigatid
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= =g d Yo
= = =0 = ®
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a

cost of mitigation and enhancement measu
luded in the overall costs of continuing

O =g 000 M=o =g
=== I = i e BN R =
o

=

2650 C.F.R. §453.04.

2750 C.F.R. §453.06.

2850 C.F.R. §§453.085.
2916 U.SC. §1536(h)(1)(A).
3016 U.S.C. §1536(h)(1).
3116 U.S.C. 8536(h)(1]B).
3216 U.S.C. 8536(h)1)(B).
%850 C.F.R. §453.03(a)(2).
3416 U.S.C. §1536)(1).
3516 U.S.C. 8536()(2).
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Endangered Species Act (ESA): The Exemption Process

enhance me n®tMimeiagsautrieosn. costs could be considerabl
seeking an exemption.

Duration and Effects of the E

exemption fr omnt tuhnel eEsSsC tihse pSeercnraenteanr y 1 ater f i
entific data available, that the exemption wo
the subject of consultatiaomdhneo rE SiCd etnhteinf i e d i
er mitnheisn w0 day’s édfndhagS¢ebne¢tahy exemption s
ma’nlenn tc.as es wherenaftiendSe hmaet exyt ichees on will r
permanent even with 71 odisplecgisecdBipreprosidetd i d
at a BA was prepared during the consultation.
uld normally apply to the taking of an endange
sulting from ac%ions that are exempted.
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ecies. Consequently, even 1f a gency action
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would be unchanged, hlabti tqua Iwiotuyl do tb et Wdee gsrmedcecide su n «

t he more scrutiny might be given to federal actic

temperature, timing, or quantity), as changes mi

sl ow the recovery of the spéddeess Simrliarkbugl iHo
anec

the Services might seek to enh e another food

Actions by Secretaries of Sta
There are 1 "smiatust hoodr iitghlye. eHtSK¢pes 10 and 13.) The ES
an exemption for an agency action if the Secreta
proposed agency action,oueerthéiestianwwouidgviah
other international J&Fbigekamploef fhetWaispdcBea
migratory bird and the action is prohibited unde
State may find that the action would violate tha
Secrettaaatye oniusSt make t his doeft earnnyi naaptpiloinc awiitohni nm aéd
t his ’3(eTchtei odne.t er mi nation could be diffsicult, how
report that would fully describeiohel agéndyyagcti
well after the deadline for the Secretary of St a

316 U.S.C. 8536()(2).

3716 U.S.C. 8536(h)(2).In other words, once an exemption is granted, even the discovery of a newly listed species in
the area will not affect the action that has been exempted, unless outright extinction, rather than jeopardy or adverse
modification of critical habitat of theewly identified species, is at issue.

3816 U.S.C. 853q0).
3916 U.S.C. §1536(i).
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o g mog
" oSSBT 3

cont r amsutg,tr atnhte abtnS G xempt i on 1 f the Secretary o
necessary %S Eragthirehitadp skruyxriTfTlye language of
ke clear whether the ESC would still have to n
ready have been deteca mmnmmbler Whfi lccontthreawe thsaives b
ich conflicts between military readiness and t
stances in which the Defense Department (DOD)
ough the EBEL aecadtawwmtny.d DOD has claimed that
mber some€ oansd minge for i1its use, given the geogre
eqdtency.

Presidential Exemption

here is a presidemptriowlildesdaanlodahed diptdome f,or
r t hESAprlac btB839a @t)h§r i zes, tahfet ePrr esswiodhe nat di s a s
the determinations that woul dThave been mad
idential enxtmptoowhy may Pprojgeats to replace o
t the exemption, the President must deter min
rrence of a mnatural disaster and that the en
owreads t o be foll owed. Tshhea 1EIS Aa cpcreopvti dtehse tdheatte rtnhi
esi™denti.s unclear whethet®EStChimubper avinvitmr dme 2aws
ough acceptance oofr dtahien edde.h eTohfriish hséeicbtaiwoi h a pr mo t
voked to date.

(eI N S =
B 2 o o

Interaction with Ot her Laws

4016 U.S.C. 81536(j). This provision was addedih. 95632, the law that created the E®@cess. Committee and
conference reports do not clarify congressional intent on the need for the ESC to ratify the conclusion it is required by
law to reach.

41 Forfurther discussion of military readiness and ES#eCRS Report RL32183)efense Cleanup and
Environmental Programs: Authorization and Appropriations for FY2@34David M. Bearden

42 Declarations of disaster (e.g., drought) made by other officials, such as the Secretary of Agnouilidrapt
trigger this provision.

4316 U.S.C. 81536(p). The conference and committee reporslfo®5632 which created the exemption process, do

If an agency action receives an exemption and av
under the ESA, soctuebsateddtol yangral resdPhbrces may
often involve not only ttHEeS Al bustpeedclisepse cpirecst epcrtoetde ¢
other federal 1aws, state protections, and mul ti
interest groups. As cat riess urlats o ltodmeyteunmtdeearteladyniendg ocro n
endangered species

For example, in a controversy regarding river an
basin and the federal Central Valley Project (CV
fibewdr the years based .Dhne sbeo tlha wiseudietrsa lh aavned asdtdartee
issues, such as irrigation water supply, fish an
envirdTmentfederal court deci shieconSan hJacta gfuoirnmeRli wt et

not elaborate onwhethe t he ESC must meet to ratify the President’”s dec

b}

the section’s requirements for public notice and comment

44 Among the other federal laws that have been at issue are the Clean Water Act, NEpbjearispecific
authorizations. Among the state laws that have been at issue are the California Endangered SpealésrAict

s
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Restoration Settlement oatghree cEnSeAmtln uwsetrmet scboalsaewd n o't
requiring dam owners to provide ®inffhicsenndwoatbe
CVRelated ddoews rewatrections due to ESA require me
regulatory puzzle. State water quality flow requ
ESA requirements are triggered, partiecaurl arly dur
and under cerctiaricnu nhsytdarnocleosg,i caanl ES A exemption wou
more water Being pumped.

In general, wifsh irnetsepreacctt itoon twhiet hESA ate 1 aws, wh
stricter than otthheerewirseeq uiimceommmattsi bolre wi th t hem,

will preempt t Hedloswteatear ,r d Quiotéhmaentsustances, sucl
CVRelated cases, some state requirements are ad

ESA Batdh sets of requiré&ments apply simultaneous

Why the Exemption Process 1Is

As outlined above, the exemption process 1s a co
take 280 days. Because the rcetsiwlnt ionfg ad escpiesciiems ,r i
would argue aiapproapruisa tpea;ocetslser s s tiiflhle may find
proovesss mple, any potential exemption applicant

e The applicant must fuadunay; relgai feddmngi gat i
obligation lasts—gferetnthicalli fefofevtvdhr, addp omd:i
nature of the action.

e Because the exemption applies to the action
NMFS must continue to atsempetntbyyrecbwecbutder
of conservation and recovery may fall more hce
trying to balance the interests of an entire
difficult obstacle.

Environmental Quality Act, and Cal. Fish & Game Code §5937.

45Nat. Res. Defense Council (NRDC) v. Patterson, 333 F. Supp. 2d 906 (E.D. Cal. 2004) (finding that federal law
required following Cal. Fish & Game Code §5937, which stat
all times to pass ... ovemaund or through the dam, to keep in good condition any fish that may be planted or exist

bel ow t hNRDGlva Redéts) 381 F. Supp. 2d 12{R.D. Cal. 2005)granting summary judgment to

environmental plaintiffs on several ESA claims); NRDC v. Rosigdp. $88-1658 at 45 (E.D. Cal. Aug. 13, 2006)

(stipulation of settlement).

46 For more on this topic, s€&RS Report R4097Galifornia Drought: Hydrological and Regulatory Water Supply
Issues by BetsyA. Cody, Peter Folger, and Cynthia Brawn

See, for example, Nat’l Audub'€narSo@092y. (PigTilo, the7ektzat

prevents federal agencies from protecting HSA s t ed s pecies, it Stakanyp €oxe RBpE3Id by t he
155, 16770 (B'Cir.1997)( a f f i rming order that state’s fishing regulatio
Hing Ivory & Imports, Inc. v. Deukmejian, 702 F.2d 760, 768(9i r . 1983) (holding that “sectioc

Endangered SpeciesActpr e e mpt s Cali fornia’s statutory prohibition on
who has secured all necessary federal permits [pursuant t

4816 U.S.C. 8535(f) provides, inpart,thdt[ a ] ny State law or regulation respecting
species or threatened species may be more restrictive than the exemptions or permits provided for in this chapter or in

any regulation which implements this chapter but notlessrésttict t han t he prohibitions so def
example, Florida Panthers v. Collier Cnty., 2016 U.S. Dist. LEXIS 47782 (M.D. Fla. Apr. 8, 2016) (finding that a state

«

policy is not less restricetmpeetdhian the ESA, and is there

o
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e | f conservation of a lssstadtespecyecobisgani gn:s
under federal or state 1aws, then an exempt i
advance the action, because those other stat
required.

e Many parties to a dispute mnidaey wbiet hr etlhuect ant t
extinction of a species, no matter how unchart
risk of extinction provide only modest advar
of a successful exemption appllcatlon may n o't

As a pmatcttdrc,alt he consultation process i1tself of
modify their actions to avoid jeopardizing speci
habitats, yet still prkoncoevend aitmipolhisct b ¢ i ana ESAonse®nf
generally prompt agencies to consider ESA consegq
avoid lomdalnidctspeci fically to avoid the need for
whether a fedeon] egeaclimuesngdwdmmlciec athte, cost s
described above with benefif’Evénandocoshsmany waans
some land and wat eFES A epsrooutreccet iuosnesr sf obre Isipeevcei e s t o

Conclusion

The protection of threaofetomddypyaendfemdapgeompdl spect
surrodedbangs over land use, water allocation, e n
1 i Raer.t iseusd htbodhtaevse c¢c ommonl y s tervuegng ldeedc afdoers yoevaerrs tohre
allocation of these resourcesesodurckl mamangtemennby
California; waterChistet almod dlke Apladnicthiicm]l Al abama,

river basin f I’'sooldeilnlgi cion Rlievnenre;s saened t i mber harves
name only a few. But because the ESA has strong
force decisions on issues that have long been 1in
When an exempt iootne nitsi aclo naspi pdleirceadn,t sp may be unawar
proces s, the fact t hadtrtahteh eerx etnhpatni otnhse aspppelcyi etso, t
plicant to fund potentially costly piexr manent n
anted, the burden of c oamoetrhveart hatarhecamsa ye d ad d mor
h a boint shs)mureehethrpeeqcuiihrsesse. clonsi dhearmdtadons 11 kel
rong rolateéenedx anmpptiritodene sAsp.p e(nSdA¢xp eAndi x B
pendamAlp@endi)x IB addsi ttihoen ,c opnesruhlatpat i on and nego
ovided for in the ESA accomplish the purpose o
anning and development staghsesendaheileumueid har
plain why t Iseh aesa ebaepeym wamk epd oicre .any recent case

those involved in a project decide to proceed
cwlilean sahmd d , appidlydtotr.i ofthleem exemption process d:¢
ove malthebeSgicr.et ary and then the ESC would hav:
ndings on which an exemption rests. Even i1f al
e applicant, mitigatijowhdther mi hegateamdat hgeanop

S A= 0TT B>O —0g e
R N T I o B - R N

49 A federal agency could be directed, administratively, to apply for an exemption without regard to later costs of
mitigation. In addition, Congress could pass legislation to override the statutory obligation to mitigate effects of an
exemption. A governor dicense applicant also might apply without regard to the cost of preparing the application or
of subsequent mitigation. Either party might seek federal legislation to override their statutory responsibility for
mitigation.
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Endangered Species Act (ESA): The Exemption Process

Appendix AAEx empt i on Denied for Te
Tennessee

Adam on the Little Tennessee River was proposed
based on arguments that it would aid navigation,
Opposition to the fpheojpkianprbgef eaaddyer damver fi
recreation, Native American religious sites, and
snail darter, project opponents had to decide wh
hopes on a s matlol ofnies Ho.p pAocnceoartdsi nwgoul d have prefer
a bald eagle or a bear or a®*buffalo. But what th
Table A-1. Events inTe llico Dam Exemption Application
Date Event
1936 A dam on the Little Tennessee River, to improve navigation and generate electricity, is proy
by TVA.
1963 Now named the Tellico Project, TVA again proposes the dam. Acquisition of additional lanc
included to provide for industrial, commercialnd residential development. The cost of the
revised project is estimated at $41 million.
1966 Congress authorizes the construction of tAellico Project.
1967 First annual appropriation for the projettsonstructionis passed. (Money is appropriated for
each year thereafterPreliminary construion and site preparation begthe following year.
1971 Lawsuit fil ed, cBnvirbnenanthimpgct Statemeril§wad inadeguatd asc
violated NEPA. (Th&973 ESA had not yet become federal law.)
8/12/1973 Dr. David Etnier of the University of Tennessee discovers snail darters in the stretch of the
Little Tennessee that would be impounded by Tellico; he realizes that the fish is a species |
science.
10/9/1975 Snail darter is listed as endangered under EE&fn construction continues.
2/18/1976 Hill v. TVA filed; plaintiffs argue that Tellico violates ESA.
10/12/1976 FWS issues a BiOp that Tellico, as proposed, would jeopardize the continued existence of
snail darter.
4/1976 District court dismisses the case on the mentglaintiffs appeal, and thé& &€ircuit issues an
injunction preventing closure of the dam but allowing construction to conthue.
1/31/1977 Appellate Court holds that ESA does apply to Tellico. It grants an injunction that stops the
remaining 10% of construction except for structures that would be required even if theqroj
were never completed. TVA appeals to the Supreme Céurt.
6/15/1978 Supreme Court affirms decision of Appellate Court.
7/19/1978 Senate passes ESA reauthorization; bill contains an exemption process, which creates an
Endangered Species Committee (ESC), but no specific exemption for Tellico Dam (or Gray
Dam).
9/30/1978 Scheduled expiration of ESA authorization.
10/14/1978 House passes ESA reauthorization; bill contains an exemption process and specific langua

affecting Tellico (and Grayrocks).

S0william B. Wheeler and Michael. McDonald,TVA and the Tellico DarfKnoxville, TN, University of Tennessee
Press, 1986), p. 189.
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Date Event

10/14/1978 House and Senate pass ESA conference report (faB$9of the 95h Congres$. Provisions on
Tellico and Grayrocks require that (1) the ESC meet within 30 days of enactment; (2)
exemptions must be granted if stated provisions are satisfied; and (3) decision must be ma
within 90 days of enactment or botbrojects automatically exempted.

11/10/1978 President Carter, despite encouragement from DOI for a veto, signs ESA reauthoriz&tlan (
95-632).

12/8/1978 ESC meets t@onsider exemption.

1/8/1979 Hearings held in Knoxville and Washingt®t, on exemption proposal.

1/10/1979 Deadline for comments on the record for ESC deliberations.

1/19/1979 Staff report to ESC is issued for use as background in determining whetigeant an
exemption.

1/23/1979 ESC unanimously rejects exemption for Tellico. Chair of B&€rior Secretary Cecil Andrus
states: oOFrankl vy, | hate to see the sn-ai
conceived and uneconomicaltnhe f i r st pl ace. 6

2/7/1979 As Chair of the ESC, Andrus signs the decision denying the exemption for Tellico.

2/8/1979 If no decision by ESBad been madbefore this dateunderP.L. 95632the Tellico project
would have been automatically exempted.

6/18/1979 Rep. John Duncan (TN) offers amendment to HIB88(Energy and Water Appropriations for
FY1980), exempting Tellico from ESA and other laws; the House accepts the language on \
vote, with little discussion.

7/17/1979 Senate passes an amendment (53 yeas to 45 nays; Roll Call #180) to strike the House lang
exempting Tellico from the requie ment s of ESA and ot her | a
those opposing the dam (primarily far mer
the TVA position offinishinghe dam, exempting it from ES#nd proceeding with development
This position was supported by construct:i
delegation.

9/10/1979 The Senate recedes from its earlier amendment of 7/17, and agrees to the conference lanc
exempting Tellico from ESA and otherlaws 4@ as, 44 nays,; Roll C
favored finishing the dam, exempting it
favored those opposing the dam.

9/25/1979 President Carter signs the Energy and Water Development Appropriation #888 P.L. 96
69), expressing regret about provision on Tellico Dam.

11/29/1979 Workers at Tellico close the gates on the dam, allowing filling of the reservoir to begin.

7/5/1984 FWS reclassifies the snail darter as threatened rather than endangered based largely on nt

on distribution of the species. The notice also rescinds the designation of the Tellico Dam &
as critical habitat because the species no longestexn that area. At the time of the notice, the
fishhad been found in safl populations at nine locations in the Tennessee River watershed.

a. Hillv. Tennessee Valléyuth., 419 F. Supp. 78B.D. Tenn. 1976)
b. Hill v. Tennessee Valleyuth., 549 F.2d.064 (6t Cir. 1977)
c. Tennessee Valley Auth. v. Hill, 437 U.S. (B3/8).
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AppendixBEx emption for Grayrocks
Wyoming and Nebraska

The Platte River, in 1its lower reaches in Nebras
endangered whooping cranes between southern Texa
t hatf etdlea ad g @amridnivwmsn v e d icno npsetnr mocfit <0 tolf e@rearyarlo ¢ k s

Dam and Reservoir in Wyoming, along with existin
have diczoepdart he downstream habitat of c¢cranes. Spe
consequence ofnthkbypdeseghedscouni’'gdebhavagdsmaeged
(The reduction in total flow wonlidnaéseshayeandtdr
the state to’s opbploheee . f¥ydoenrianlg action agencies were
Enignebesausestlievdhmpers needed to obtain a Corop
Water AchReyr ®#lcedBE i fi cat i owmh iAcdmima & tgwmatriaoms eed 1 oan
developer.

Table B-1.Events in Grayrocks Dam Exemption

Date Event

1976 Lawsuits are filed by theate of Nebraska, the National Audubon Society, and the National
Wildlife Federation against the Corps of Engineers and against the Rural Electrification
Administration (REAnow the Rural Utilities Service, in the U.S. Dept. of Agriculture). The
suits (later consolidated as two cases, Nebraska v. REA and Nebraska v. Ray) allegedé fe
the federal agencidgs consult with the FWS undeBection?7, and a possible violaticof

NEPA.

12/1976 REA grants a loan guarantee to the Basin Electric Power Cooperative for construction of
Grayrocks Dam.

10/1977 Corps requestsSection?7 consultation with FWS. FWS initially replies that a thyear study
is necessary before it caffer a BiOp on the effects of the project.

3/1978 Corps issues &ection404 dredge and fill permit under the Clean Water Act.

5/15/1978 FWS designates parts of Platte River as critical habitat for whooping cranes.

7/19/1978 Senate passes E&fauthorization; bill contains an exemption process, which creates an
Endangered Species Committee (ESC), but no specific exemption for Grayrocks (or Tellic
Dam).

9/30/1978 Scheduled expiration of ESA authorization.

10/1978 Federal district court findshat Corps and REA violateSection7 and issues an injunction to
halt the projecte The case is appealed to thé &ircuit, which stays the lower court
injunction

10/14/1978 House passes ESA reauthorization; bill contains an exemption process and specific langt
affecting Grayrocks (and Tellico).

10/14/1978 House and Senate pass ESA conference report (faB9of the 95" Congres$. Provisions
on Grayrocks and Tellico require that (1) the ESC meet within 30 days of enactment; (2)
exemptions must be granted if stated provisions are satisfied; and (3) decision must be m
within 90 days of enactment, or both projects automatically exempted. A stppravision,
based on a possible settlement in the Grayrocks case, states that if FWS renders a BiOp
the project as then planned would jeopardize the cranes, then REA, DOI, and Corps mus
require modifications to insure that the Grayrocks project doeot jeopardize the continued
existence of endangered species (i.e., whooping craAss).result of these unique provisions
the Grayrocks controversy differs from the more generally applicable process created in t
statute for future exemption applitians.
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Date

Event

11/10/1978

11/1978

12/4/1978

12/8/1978

1/8/1979
1/10/1979
1/19/1979

1/23/1979

2/8/1979

President Carter, despite encouragement from DOI Secretary for a veto, signs ESA
reauthorization(P.L. 95632).

FWS concludes that Grayrocks waljeopardize the survival of whooping cranes. (Note: ex.
date of this BiOp is uncertain, but it is after November 10, 1978, wRdn 95632 was signed.)

Parties to Nebraska v. RE@ach a settlement that would place restraints on operation of the
Grayrocks reservoir and establish a permanent irrevocable trust fund of $7.5 million for
mai nt enance of the cranes0 cr it ied, partiestagrdei
that three conditions must be met: (1) DOI must concur that the implemented agreement .
completed project would satisfy the requirements of ESA; (2) either the project gets an
exemption from ESA, or the ESC determines that no exempisomeeded; and (3) the federal
appeals court must dismiss the litigation with prejudice (i.e., the plaintiffs cannot file the s:
suit unless the agreement is violatelt) effect,the provisionsof P.L. 95632 uniquely applying
to Grayrocks askESC to validate an agreement that had been reached already and was di
by FWS to meet the requirements of ESA.

ESC meets to consider exemption. Also, FWS issues BiOfhne effects of the Grayrocks
project.

Simultaneous hearings in Cheyenne, WY, and Washington, DC, on exemption proposal.
Deadline for comments for record for ESC deliberations.

Staff report to ESC is issued for uselskground in determining whether to grant an
exemption.

ESC grants exemption for Grayrocks Dam and Reservoir by unanimousthiateratifying the
settlement that had been reached on 12/4/19{®ee date aboveDecision requires specified
mitigation measures: (1) limiting maximum annual water use to 23,25@eatgear; (2)
making certain releases of water at critical times of year; (3) replacing water withdrawn in
irrigation project in the Platte River watershed; (4) creating a permatrest fund of $7.5
million for maintenance and enhancement of critical habitat for the cranes on the Platte R
and (5) other specified measures.

Exemption is granted on the condition that mitigation and enhancement features are fund
concurrently withthe rest of the projectfor its duration paid for bypower and water
ratepaers, and carried out without regard to the final settlement and compromise signed t
the litigants in Nebraska v. REA and Nebraska v. Rahis respect, while the prologue tihe
ESC decision was uniquely directed by Congress, the résgéarding analysis bfological
impacts, economic impactsiitigation, and funding by responsible parties) was generally
consistent with the provisions of the statute creating the ESC.

If no ESC decision had been made by ESC before this date, the Grayrocks project would
been automatically exempted.

Source: Compiled fromFederal Registastices, legislative histories, and contemporary press accounts.
a. Nebraskav. REA, 12RC 1156 (D. Neb. 1978)
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Appendix CEx empt i on for BLM Ti mbe
Oregon

Throughout the 1980s and 1990s, controversy abou
harvests from federal |l anddarEle atviaimbiseonad 1 pl ayer s
compamommer cial fishermen and recreational angle
recreation 1nterests, water users, birders, and
Environmental Policy Act, the NatimdaBRolFioary san Ma
Management Act And though the litigation histor
management 1in the Northwest 1is rich and complex,
owl as threatened on Junet 0o2r6,i nl 9t9h0e, dweabsa tteh.e TEhrSeA
because this species 1is heavily dependent in 1its
found in the Cascades 1in southern British Col umb
California Thet semmet foseshathmake an area valua
valuable to t°he timber industry.

The Bureau of Land Management (BLM) manages larg
wheaenfl ircdsowwea madagemsanhamamiyedsdmes ;o0ff t he t1
spotted owl was a mnew complicatiinbner BsLaM es upbrnoi g rtae
to FWSedtW@iremnsultation. The history below contai
ESA, but omits t hsee dmnaonny oltehgearl satcattiuotness b(ae. g. , t h
Forest Service timber sales under the National F

Table C-1. Events in BLM Timber Sales Exemption

Date Event
1/1987 First pettion to list northern spotted owl (NSO) is filed. Petition asks endangered status.
12/1987 FWS finds that NSO listing is not warranted. Lawsuits follow regarding the degision.

6/26/1990 NSO listed as threatened; no critical habitat is designated at the time of listing.

?/1990 BLM submits its FY1991 timber sales plan to FWS for consultation.
?/1990 FWS rejects 5BLM sales (about 1/3 of planned sales) as jeopardizing the continued existen:
NSO.

9/25/1991 Of the 52 sales, BLM submits 44 to ESC for an exemption.

10/22/1991  DOI Secretary Lujan determines that BLM application meets three statutory standardsliéyq
for exemption and accepts application.

?/1991 State Department certifies that United States is party to no international agreement that wou
protect NSO from effects of proposed sales.

1/15/1992 FWS designates critical habitat for NSO.
4/15/1992 ESC receives Secretaryds report on propos

51 For background on the spotted owl controversy, seefeptint CRS Issue Brief IB9301&)wls, Murrelets, and
Salmon: the Endangered Species Act and Na#hh Forestsby M. Lynne Corn, availabl® congressional clients
upon requedrom the author.
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Date Event

5/14/1992 ESC meets. Secretary Lujan proposes that 31 of the sales be rejected: 11 had reasonable a
prudent alternatives, 12 were in critical habitat or designated conservation areas under reco\
plan, and 8 were not regionally significant. The remaining 13 sales were then considered for
exemption.

NOAA Administrator offers amendment to strengthen mitigation measures; amendment is
accepted.

5/14/1992 ESC approves exemption for remaining 13 sabege@s, 2 nays; EPA Administrator and Oregon
representative voting in the negative). BLM required#ory out andfund mitigation measures
concurrently with execution of sales.

5/1992 Environmental groups file suit against decision, arguing among athgs that decision violates
Administrative Proedure Act and is politically rather than scientifically based

6/3/1992 ESC publishes record of decisionfederal Register

4/19/1993 BLM withdraws request for exemption, making lawsuit moot. Statukef3 approved sales

remains in doubt, due to lawsuits under other lanBLM subsequently withdraws the sales fromn
its timber program.

SeeNorthern Spotted Owlv. Hodel, 716 F. Supp. 479/.D. 1988)

Portland Audubon Society v. Endangered Species Committed;.2841534 (9 Cir. 1993)

c. Letter from Michael Penfold, Acting Director, BLM, to Bruce Babbitt, Chair of ESC. (Letter is not extant,
but is cited in multiple sources, includix@ctor M. SherpTravels with Strix: The Spotted O@l3ourney
through the Fedral Courtsp Public Land and Resources Law Renlieid (1993), pp. 419)
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AppendixD. Thr ee Attempts at an Ex
In addition to the three completed applications,
applications were fiwedhdbawntbe abphdone¢edons we
Pittston Ref iMaeirnfe Eastport,

The Pittston Company wished to build an oil refi
Fundy, an area wigheanesoftibal wdt hdtamtamns ( ov
EPA permWS8 held that the refinery would jeopardi

project would endanger whaleppliaatiahl §or ERApde
discharge effluent. In 1979nps t hEBi cotmpiatnys awglpto na
administrative appeal of the deni aflo.r Sietcsond, it
di schar.geTlhpeerandampany felt it was forced to take
the ESA required ant haipnp 1910c adtaiyosn otfo tbhee fdielneida lwio f
1979, the various parties agreed to suspend the
sought The effort at compromise was not success
Environmental groups suecd,xemptstkpmlgi aaat i mg .unEltdypyna
that the case was brought prematurely, before th
appeals process. In effect, they argued that the
applicant t oocceadrurrye so uta ptpveoa I'p ra n d**Thxee mip.t S .o nJ)u ssti imeue
Department agreed that the law was wunclear and t
concurrently with an appeal. The court eventuall
begnnilt the appeal¥ process was finished.

This confusion, and apparent conflict, was addre
ES A. These amendments clarified that the exempt:i
issuance of a rBim@p nasn d fa fctoemrp lodtalmece had failed. |
license, the exemption process mus:t also wait un
licdfbhe.applicant may not simultaneously seek an

ea, IIMoiumodi sCi t y,

The Consolii
on the Ohio
pearl yPmhet &
Engineers (
FWS isjsaecpa
owner of th

ated Grain and Barge Company (CGBC)
River at Mound City, [IEf.ooltheed area wa
basusCGBELo phardi armmgeght a permit from t 1}
orps) under the Rivers anmnd Harbors A

Bi Op to the Corps which denied th
eq})r'ocpepltgva(ge funds for the exemptio

52 SeePittston Company v. Endangered Species CommitteERC 1257, 10 ELR 20248.D.C. 1980). The court

commented that “[t]he exemption process was designed to re
administrativaemedies have been exhausted. It makes no sense to initiate an exemption process before it has been
determinedhat there is a need for an exemption in the first place. This provision insures exemption applicatiEns will

filed, in cases involving permit or license applicants, wh
S8After the court cpasaer,e dt lbee ciasusswee Pjiustts tdins agm ve up, ” accord
DOl official, now retired. (Personal communication with Lynne Corn, April 1990.)

5416 U.S.C. §1536(g)(2).

55 Rivers and Harbors Act of 1899, 33 U.S.C. §404.
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willing to commit similar funds. On November
mpatpipolni c a tFiedme riad. Rlegi st er

December 6, 1 9F8e5d, e rFaWSn Bpeugbclsitsohfe da ahearing to b
1S, MO, on January 28, 1986 . The notice 1indic
es hol dbecgriintneirniga tfhoer e x e mpRiighhed obessn meste Bo
the details for the next stage of the proces
erested parties that the applicant had the bu

At aheparreing conference with an administrative 1a
one to represent its interests. A partner in a I
present, but said he had sluemi tHed hiandf onromaltiisotn ocfo n
which to call. Thwedhwygrtensked dDrtheohmhearing,
t heex e mpatpipolni cat i on was withdrawn.

I e -
» O
o

S5 o0 5o B
- =+ =«

Dredging Alligator PafberidaSuwanee Sou

On July 30, 1 &, nteleer odn stthlet iSmgvanee River Aut ho
exemption for a project to dredge Alligator Pass
t

habitat for he endangered manatee. It is mnot ¢l
the SRA to pply on its behalf. Thaadewmijedti meede
n the grounds of the presence of mana

a
primarily o
1

On August 2, 1986, the board of the SRA refused
andeds k heaxte nmtphtpipolni cat i on be withdrawn. In a lette
engineer asked that the application be continued
the withdrawal stood.

5650 Fed.Reg. 499839985 December 6, 1985. The notice also included a list of 15 specific questions addressed to
the CGBC that illustrated the types of specific information that would be sought for the record at the hearing. These
guestions could be very helpful for those segldrdetailed guide to issues raised in an exemption application.
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AppendixE.Cal i fornia Central Vall,
St aWaet er Project (Delta Pumpin

Two existing federal BiOps affect coordinated op
(CVP) and the California State Water Project (SW
the country. Of opmaty cMé¢mbeconeftrd@ongress has be

pumping restrictionsfroonm wtahteetre smapopglei cctss earvsa iilna bclee
sout hern Calif orsnaidar.a nMatniyc awaltye rr eudsuecresd s uppl ies
drowvghtome years, receivictWhenreamet parfioem hheeCVF
advocated eliminating or otherwise relaxing thes
concerns about mshbtthhprbkefaftoerntesd oann dt heen d a nugcehr e d s pe c
as t hsmeDetl tammd various sAlmbopughdoohber fapetores.
water quality regulations and hydrologic 11imitat
pumped and made available t opawadt etro urseesrtsr,i cniuicohn sa
operations due to implementation of the ESA.

In 2009, some parties advocated for petitioning

exemptioinn proscpasasendwl e and pr uddeewmgile d ldworinmg 1 ve
t hEeSAonsultation process on the c3Sirndcien attheedn ,oper

most action has been aimed at developidl legisla
Congress, legislpat imeaHidRyt $2v8i918nB4 o eWhSididel

three bills contained provisions pertaining to p
species, none included provisions seeking or sup
prodé®®Pssvisibawing increased Ilpumpisn ginbddeyormrd rtthaed nR
wenacliuBl.e d6 h2a Water Infrasfoomcthee Ndmphonok WE hNGH
was digmnto law on DPek e3nhBNe WMebg i s2lbahtei' inl 5

Congatesauld address CVP and SWP operations and 1ir1

57 For additional background on the CVP, €S Report R4445&entral Valley Project Operations: Background
and Legislationby Charles V. &rn, Pervaze A. Sheikh, and Betsy A. Cody

58 See, for example, debate on the Water Infrastructure Improvements for the Nation (WIINjh&duis. House of
Representatives on December 8, 20#t6o6://www.congress.gowec201612/08/CREG201612-08-ptl-
PgH7413.pdf#page??), and inthe U.S. Senate on December 9, 2016o6://www.congress.gowec2016/12/09/
CREG201612-09-pt1-PgS69324.pdY).

9 Forexample,seBa ci fic Legal ®ouWdht e hitp/pvew maficlegal @/page.aspyiid=

4027 (last accessed November 28, 2016). In 2004, CVP and SWP operators proposed increased pumping as part of an
Operations Criteria and Plan (OCAP) for the lgagn coordinated operation of the CVP and SWP. Jeopardy opinions
including pumping and flow restrictions under RPAs were issued by both the FWS and NMFS in 2008 and 2009,
respectively

60 SeeS. 2533tit. |-V, 114" Cong. (2016)S. 1894 §§101(c), 113, 121, 2613, 114" Cong. (2015)H.R. 2898
§8§103(f), 605, tit. HV (2015).

61 For moe information on the drought legislation, €8RS Report R4445& entral Valley Project Operations:
Background and Legislatioiy Charles V. Stern, Pervaze A. Sheikh, and Betsy A. Gealyan overview fothe WIIN
Act, includingTitle Ill, Subtitle] (t it 1l ed “ Ca ICRSInkoaus l&#10538&Vater infragtructusee e
Improvements for the Nation Act (WIINby Nicole T. Carter et al.
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Background

In 2004, bothFish and Wildlif&Service FWS andthe National Marine Fisheries ServidéMFS issuedbiological
opinions BiOpgon t he Bur eau o {TerR &pelatmmaleCtitéria and Rlan (OCAR) for

Recl amati onds o p€EentaltValleyrProjedtCVR ih eordinatidnewitrathieCalifornia State
Water Project(SWB. The 2004 BiOps were challenged in court, including by environmental gtoapalleged
that the BiOps were not sufficiently protective. The BiOps were remanded to the Services, and consultation
were renewed??

The latest FWS BiOpssued irDecember2008, found that proposed operations under OCAP would jeopardiz
the continued existence of threatened Delta smelt and adversely modify its critical Ifaditee.most recent
NMFS BiOp, issued ilune2009and updated in 2011, found that proposed operations under OCAP are likely
jeopardize the continued existence of federally listed Sacramento River wimeChinook salmon (endangered
Central Valley springun Chinook salmon (threatened), Central \éslIsteelhead (threatened), Southern Distinct
Population Segment of North American green sturgeon (threatened), and Southern Resident killer whales
(endangeredy4 NMFS also found that the proposed actiordiigely ...to destroy or adversely modifythe critical
habitats of both Chinook salmon specirsdthe Central Valley steelhead and the proposed critical habitat for
green sturgeon, as well as adversely aféssentiafish habitat (EFH, under the Magnus8tevens Fishery
Conservation and Managentekct) for Pacific Coast Salmon species within the action &rea.

Thereasonable and prudent alternativigdP A3 included in both Service opinions call for changes in the timing
and quantity of water that can be pumped from the Delta, thereby at timesitignihe amount of water that can
be delivered to certain water users south of the Delta. The timing of these opinions was especially difficult f
water users because the opinions came as California was experiencing its third straight year of drougioinsor]
and some water users were already experiencing reduced water deliveries due to drought and other
environmental restriction& Some areas in which water users received only 18%8% of their contracted CVP
allocations had historically high unemployrnand were also affected by turbulent financial markets and a
significant downturn in the construction indus&%Consequently, some advocated overriding the BiOps via
congressional mandate or by petitioning the governor and the President to begin thexg8#tion proces§
Such issues persisted as drought conditions continued in California for more than five consecutithyeagh
water year 2016, which ended Septembet32016)and pumping restrictions remaad in place. Some water
users in recenyears have received no water from the CVP due to federal and state regulatory restrictions a
hydrological limitations during the drougft.

If Reclamation or the California Department of Water Resources (DWR) had rejected either of the BiOps or
found the RPAs unworkable, then either DWR could have recommended that the governor seek an exempt
Reclamation could have sought an exemption from ESA. Neither agency did so.

62 SeeNRDCv. Norton, 2006 U.S. Dist. LEXIS 946884 ERC (BNA) 1718 (E.D. Cal. Dec. 29, 2008)RDC v.
Rodgers, 381 F. Supp. 2d 1212 (E.D. Cal. 2005)

63 FWS, Formal Endangered Species Act Consultation on the Proposed Coordinated Operations of the Central Valley

Project(CVP)and State Water Project (SWP) (20G8)ailable athttps://www.fws.gowdfbaydeltadvp-swpkvp-
swp.cfm

64 NMFS, Biological Opinion and Conference Opinion on the L-@egm Operations of the Central Valley Project and

State Water Project (2009), ad@11Amendments to thBIMFS OCAP RPA(2011),available at
http://www.westcoast.fisheries.noaa.gmuiitral_valleywater_operationstap.html

55 bid.

66 See generallCRS Report R4097%alifornia Drought: Hydrologicaland Regulatory Water Supply Issuleg Betsy

A. Cody, Peter Folger, and Cynthia Brawn
67 See, for example, findings of fact@onsol. Delta Smelt Cases, 717 F. Supp. 2d 1021,-56%5.D. Cal. 2010)

(summary judgment granted in par7&0 F. Supp. 2855(E.D. Cal. 2010); affirmed in part and reversed in part by

San Luis & DeltaMendota Water Auth. v. Jewell, 747 F.3d 8% Cir. 2014)).

68 See, for example, Save Our Water A¢iR. 1668 114" Cong. (2015)Paci fi ¢ Legal #®pulWdaeri dn,

petition, http://www.pacificlegal.orglage.aspxid=4027(last accessed November 28, 2016).

69 Historical and curnet information on CVP allocations is available at Bureau of Reclamaiiemiyal Valley Project
Water Supplyat https://iww.usbr.gowvhp/lcvp-water(last visited November 28, 2016).
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Both of the current BiOps, and their implementation, were challenged in fedeuat.cthe district court initially
held that the BiOps were unlawful, but the U.S. Court of Appeals for the Ninth Circuit reversed and upheld |
BiOps in 20149° Both courts, however, ordered Reclamation to complete an environmental review of its
implemenation of the RPAs included inthe BiOgsT he pr act i c al effect of th
coordination among thaetate and federagencies and the Services in implementing the RPAs and, potentially
modification of the RPAs as conditions warrant.

In the meantime, Reclamation and DWR requested reinitiation of Section 7 consultation in August 2016, wh
might lead to a new BiOp for Delta smelt and further court intervention. Additionally, Reclamation and DWR
have submitted &iological asessment foconsideration of Section 7 permits for the California WaterFix.
WaterFix is a proposed water conveyance structure that aims to divert a portion of water from the Sacrame
River and send it via two underground tunnels to existing pumping plants sottie &ayDelta. Water from this
structure would be pumped to the CVP and SWP, largely replacing the existing operations. If new BiOps w¢
be issued for WaterFix, thelkelywould supersede existing BiOps for affected species under [EShe
meantime Reclamation and DWR operate the CVP and SWP within the regulatory structure outlined in the
recently passedlVater Infrastructure Improvementfor the Nation Act (WIIN Act; P.L. 114322 and within
guidelines and procedures developed under various state and federal laws, including the ESA.
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70 San Luis & DeltaMendota Water Auth. v. Jewell (Delta Smelt), 747 F.3d 5810. 2014);San Luis & Delta
Mendota War Auth. v. Locke (Salmonid), 776 F.3d 9" Cir. 2014)

! Delta Smelt and Salmonid casssprafootnote70.
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